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the institutions’ exceptions are adequately
documented and appropriate in light of all of
the relevant credit considerations. An exces-
sive volume of exceptions to an institution’s
real estate lending policy may signal a
weakening of its underwriting practices, or
may suggest a need to revise the loan policy.

DEFINITIONS

For the purposes of these Guidelines:

Construction loan means an extension of
credit for the purpose of erecting or rehabili-
tating buildings or other structures, includ-
ing any infrastructure necessary for develop-
ment.

Extension of credit or loan means:

(1) The total amount of any loan, line of
credit, or other legally binding lending com-
mitment with respect to real property; and

(2) The total amount, based on the amount
of consideration paid, of any loan, line of
credit, or other legally binding lending com-
mitment acquired by a lender by purchase,
assignment, or otherwise.

Improved property loan means an extension
of credit secured by one of the following
types of real property:

(1) Farmland, ranchland or timberland
committed to ongoing management and agri-
cultural production;

(2) 1- to 4-family residential property that
is not owner-occupied;

(3) Residential property containing five or
more individual dwelling units;

(4) Completed commercial property; or

(5) Other income-producing property that
has been completed and is available for occu-
pancy and use, except income-producing
owner-occupied 1- to 4-family residential
property.

Land development loan means an extension
of credit for the purpose of improving unim-
proved real property prior to the erection of
structures. The improvement of unimproved
real property may include the laying or
placement of sewers, water pipes, utility ca-
bles, streets, and other infrastructure nec-
essary for future development.

Loan origination means the time of incep-
tion of the obligation to extend credit (i.e.,
when the last event or prerequisite, control-
lable by the lender, occurs causing the lender
to become legally bound to fund an extension
of credit).

Loan-to-value or loan-to-value ratio means
the percentage or ratio that is derived at the
time of loan origination by dividing an ex-
tension of credit by the total value of the
property(ies) securing or being improved by
the extension of credit plus the amount of
any readily marketable collateral and other
acceptable collateral that secures the exten-
sion of credit. The total amount of all senior
liens on or interests in such property(ies)
should be included in determining the loan-
to-value ratio. When mortgage insurance or
collateral is used in the calculation of the
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loan-to-value ratio, and such credit enhance-
ment is later released or replaced, the loan-
to-value ratio should be recalculated.

Other acceptable collateral means any col-
lateral in which the lender has a perfected
security interest, that has a quantifiable
value, and is accepted by the lender in ac-
cordance with safe and sound lending prac-
tices. Other acceptable collateral should be
appropriately discounted by the lender con-
sistent with the lender’s usual practices for
making loans secured by such collateral.
Other acceptable collateral includes, among
other items, unconditional irrevocable
standby letters of credit for the benefit of
the lender.

Owner-occupied, when used in conjunction
with the term 1- to 4-family residential prop-
erty means that the owner of the underlying
real property occupies at least one unit of
the real property as a principal residence of
the owner.

Readily marketable collateral means insured
deposits, financial instruments, and bullion
in which the lender has a perfected interest.
Financial instruments and bullion must be
salable under ordinary circumstances with
reasonable promptness at a fair market
value determined by quotations based on ac-
tual transactions, on an auction or similarly
available daily bid and ask price market.
Readily marketable collateral should be ap-
propriately discounted by the lender consist-
ent with the lender’s usual practices for
making loans secured by such collateral.

Value means an opinion or estimate, set
forth in an appraisal or evaluation, which-
ever may be appropriate, of the market value
of real property, prepared in accordance with
the agency’s appraisal regulations and guid-
ance. For loans to purchase an existing prop-
erty, the term ‘‘value” means the lesser of
the actual acquisition cost or the estimate of
value.

1- to 4-family residential property means
property containing fewer than five individ-
ual dwelling units, including manufactured
homes permanently affixed to the underlying
property (when deemed to be real property
under state law).

§560.110 Most favored
preemption.

(a) Definition. The term “‘interest’ as
used in 12 U.S.C. 1463(g) includes any
payment compensating a creditor or
prospective creditor for an extension of
credit, making available of a line of
credit, or any default or breach by a
borrower of a condition upon which
credit was extended. It includes, among
other things, the following fees con-
nected with credit extension or avail-
ability: numerical periodic rates, late
fees, not sufficient funds (NSF) fees,

lender usury
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overlimit fees, annual fees, cash ad-
vance fees, and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions at-
tributable to insurance guaranteeing
repayment of any extension of credit,
finders’ fees, fees for document prepa-
ration or notarization, or fees incurred
to obtain credit reports.

(b) Authority. A savings association
located in a state may charge interest
at the maximum rate permitted to any
state-chartered or licensed lending in-
stitution by the law of that state. If
state law permits different interest
charges on specified classes of loans, a
federal savings association making
such loans is subject only to the provi-
sions of state law relating to that class
of loans that are material to the deter-
mination of the permitted interest. For
example, a federal savings association
may lawfully charge the highest rate
permitted to be charged by a state-li-
censed small loan company, without
being so licensed, but subject to state
law limitations on the size of loans
made by small loan companies. Except
as provided in this paragraph, the ap-
plicability of state law to Federal sav-
ings associations shall be determined
in accordance with §560.2 of this part.
State supervisors determine the degree
to which state-chartered savings asso-
ciations must comply with state laws
other than those imposing restrictions
on interest, as defined in paragraph (a)
of this section.

(c) Effect on state definitions of inter-
est. The Federal definition of the term
“interest” in paragraph (a) of this sec-
tion does not change how interest is
defined by the individual states (nor
how the state definition of interest is
used) solely for purposes of state law.
For example, if late fees are not ‘‘inter-
est’” under state law where a savings
association is located but state law
permits its most favored lender to
charge late fees, then a savings asso-
ciation located in that state may
charge late fees to its intrastate cus-
tomers. The savings association may
also charge late fees to its interstate
customers because the fees are interest
under the Federal definition of interest
and an allowable charge under state
law where the savings association is lo-
cated. However, the late fees would not
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be treated as interest for purposes of
evaluating compliance with state
usury limitations because state law ex-
cludes late fees when calculating the
maximum interest that lending insti-
tutions may charge under those limita-
tions.

§560.120 Letters of credit and other
independent undertakings to pay
against documents.

(a) General authority. To the extent
that it has legal authority to do so, a
savings association may issue and com-
mit to issue letters of credit within the
scope of applicable laws or rules of
practice recognized by law.l It may
also issue other independent undertak-
ings within the scope of such laws or
rules of practice recognized by law,
that have been approved by OTS (ap-
proved undertaking). Under such let-
ters of credit and approved undertak-
ings, the savings association’s obliga-
tion to honor depends upon the presen-
tation of specified documents and not
upon nondocumentary conditions or
resolution of questions of fact or law at
issue between the account party and
the beneficiary. A savings association
may also confirm or otherwise under-
take to honor or purchase specified
documents upon their presentation
under another person’s independent un-
dertaking within the scope of such laws
or rules.

(b) Safety and soundness consider-
ations.—(1) Terms. As a matter of safe

1Samples of laws or rules of practice appli-

cable to letters of credit and other independ-
ent undertakings include, but are not lim-
ited to: the applicable version of Article 5 of
the Uniform Commercial Code (UCC) (1962, as
amended 1990) or revised Article 5 of the UCC
(as amended 1995) (available from West Pub-
lishing Co., 1/800/340-9378); the Uniform Cus-
toms and Practice for Documentary Credits
(International Chamber of Commerce (ICC)
Publication No. 500) (available from ICC Pub-
lishing, Inc., 212/206-1150); the United Nations
Commission on International Trade Law
(UNCITRAL) Convention on Independent
Guarantees and Standby Letters of Credit
(adopted by UNCITRAL 1995) (available from
UNCITRAL, 212/963-5353); and the Uniform
Rules for Bank-to-Bank Reimbursements
Under Documentary Credits (ICC Publica-
tion No. 525) (available from ICC Publishing,
Inc., 212/206-1150); as any of the foregoing
may be amended from time to time.
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